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INDEX DIGEST OF VOLUME 62 


The following table shows the page at which each monthly issue of THE 
BANKING LAW JOURNAL during the year 1945 begins and ends: 


January 

February 

March 
November ..... 841-932 
December 933-1016 


The following index and digest contain the legal cases and other editorial 
features which have appeared in THE BANKING LAW JOURNAL during 1945. 

The entire arrangement, including the number of the sections, follows the 
plan of the fifth edition of the BANKING LAW JOURNAL DIGEST. The 
DIGEST, with cumulative Supplement to Fifth Edition, contains the digest of 
more than 10,000 banking decisions which have been published in THE BANK- 
ING LAW JOURNAL from the time of its establishment in 1889 down to 


December, 1945. 


ACCOMMODATION PAPER 


§38. Accommodation paper of national 
banks, 


A bank in its own right cannot re- 
cover on paper of which it is accom- 
modation payee. Whitesboro National 
Bank v. Wells, Texas, 134 S. W. Rep. 
(2d) 276. 62 B. L. J. 248. 


§41. Liability to party accommodated. 


An officer of a bank who endorses 
a note which is an asset of the payee 
bank in order that the bank may bor- 
row money on the note is held to be 
an accommodation endorser, and want 
of consideration is a good defense 
where acccmmodation endorser is sued 
by accommodated party, the payee. 
Gillihan v, Assel, Kans, 186 S. W. Rep. 
(2d) 772. 62 B. L. J. 563. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§107. Execution, 


The word “holder” as used with ref- 
erence to negotiable instruments means 
anyone in actual or constructive pos- 
session of the note and entitled at law 
to recover or receive its contents from 
the parties to it. Hodes v. Hodes, Oreg., 
155 Pac. Rep. (2d) 564. 62 B. L. J. 508. 


§119. State control of banking business. 


An officer and stockholder of a bank 
who acts in an official capacity during 
the period when bank allegedly is 


engaged in ultra vires business is 
estopped to deny the corporate exis- 
tence of the bank or validity of its 
transactions during said period, Par- 
sons v. Barry, 59 Fed. Supp. 221. 62 
B. L. J. 553, 


BANKING 


Executive Freezing Order Prohibiting 
payments by banks to nationals 
of foreign countries. 

Where a New York agency of a 
Japanese bank receives instructions to 
pay Japanese bank’s creditor, and the 
New York agency admits that funds 
are being held for the creditor and it 
promises to pay the same, or it gives 
permission to draw against said funds, 
it is held that such acts on the part of 
the New York agency create an en- 
forceable legal obligation by said 
agency to make such payment, and 
the fact that federal regulations pre- 
clude payment until a _ license is 
procured under executive order does 
not render the obligation conditional. 
Singer v. Yokohama Specie Bank, Ltd., 
N. Y. 58 N. E. Rep. (2d) 726. 62 B. L. J. 
423. 


BANKING ARTICLES 


Bank Credit—William G. F. Price 
It’s and Old English Custom .... 


Canadian Bankers Expect Stable 


Postwar Economy—Kim Beat- 


— 
— 
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Building Business for a Small 
Trust Department—Noel L. Mills 
Trust Charges Based on Activity 
Some Problems Involving Forged 
Government Checks—S. Willard 
Donovan 
‘Post-War Opportunities for Your 
Foreign Department—Henry F. 
Access to Safe Deposit Box by 
Deputy of Fiduciary—Avrom M. 
Jacobs 
Should the Accountant Depre- 
ciate Investment Buildings Held 
iby Trustee under Testamentary 
Trusts?—Joseph D. Hartwig .. 
How Declining Interest Rates are 
Affecting the Earning Power 
Safe Deposit Responsibilities— 
The Review of Trust Securities— 
George H, Arnold 
Objectives of Intermediate Court 
Accounting—Francis A. Ohleyer 
A. B. A. Holds Executive Session 
and Elects New Officers ...... 
Should Corporate Trustees Seek 
Small Estates and Trusts—L. H. 
Roseberry 
Developing an All Around Credit 


BANKRUPTCY 


§138. Appointment and powers of re- 
ceiver—superintendent of banks. 
It is within the statutory authority 
of the Banking Commissioner to enter 
into compromises and settlements, and 
therefore no action can be maintained 
against the Commissioner by his suc- 
cessor based on a report by the Gover- 
nor charging misapplication of funds 
because some of properties were alleg- 
edly not worth saving. In re New Jer- 
sey Title Guarantee and Trust Co., 
N. J., 10 Atl. Rep. (2d) 557. 62 B. L. J. 
322. 


§147. Priorities among creditors—de- 
posits of trusts funds. 

A bank which is not an authorized 
depository, accepting deposit of bank- 
ruptcy funds with notice that trustee 
in bankruptcy is forbidden by Bank- 
ruptcy Act to make deposit, is held 
liable as constructive trustee to surety 
of trustee’s bond which paid amount 
of deposit, not only for the amount 
which surety paid but also for interest 
on that amount from date of payment. 


American Surety Co. of New York v. 
First Nat. Bank in West Union, 57 
Fed. Supp. 355. 62 B. L. J. 133. 


BONDS 


§204. Presentment for payment. 


A corporate bond which has been 
canceled or declared void by a court 
of competent jurisdiction, being no 
longer an obligation of the maker, 
cannot thereafter be made the subject 
of a binding sale. Friedman v. Schnei- 
der, Mo., 186 S. W. Rep. (2d) 204. 62 
B. L. J. 682. 


§208. Rights of parties. 

Where administratrix claims title by 
survivorship to savings bank account 
in decedent’s name as trustee for ad- 
ministratrix and another, who died 
before decedent, it is held that the 
burden is upon the administratrix to 
prove that the deposit is made for 
benefit of administratrix and other 
beneficiary jointly with survivorship. 
In re Ungara’s Bstate, 51 N. Y. Supp. 
(2a) 386. 62 B. L. J. 281. 


BOOKS FOR BANKERS 
(Books Listed and Reviewed) 


America’s Role in the World Econ- 
omy 
Proposed Amendment to the Con- 
stitution: 25% Tax Limitation 
—its pros and cons ........... 
Business Leadership in the Large 
Corporation 
Comparative Economic Systems 
Collection of International War 
Damage Claims 
Counterfeiting: Crime Against the 
People 
Credit 
Laws 
Democracy under Pressure .... 
Extension Agreements with Debt- 
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International Tribunals 

Money and the Law 

No Inflation Coming ........ isan 

Pensions and Profit Sharing 
Trusts ... 

Providing for Unemployed Work- 
ers in the Transition .... 

Rad McNally Bankers Directory 

Small Business and Venture Capi- 

South American Handbook ...... 


551 


551 
551 


552 
552 


d 
369 
. 461 | ] 
( 
( 
465 
4 
{ 
] 
597 
I 
657 I 
659 
I 
661 I 
749 I 
841 L 
d 
933 
P 
|_| P 
P 
P 
P 
|__| Pp 
Si 
St 
T 
Import Financing by Letter of 
T 
T 
Th 


THE BANKING LAW JOURNAL 


What Your Bank Can Do: About 
Wage and Salary Stabilization 
Your Income: TAX 
Century of Deposit Banking .... 
Century of Progress ............ 
Approval of Pension and Profit 
Sharing Plans 
Banking 
Banks—1945 
Business in Two War Periods .. 
Cartels or Free Enterprise? .... 
Conditions of International Mon- 
etary Equilibrium ............. 
Corporate Cash Balances 1914-43 
Cost Accountant’s Handbook .... 
Effect of Federal Taxes on Grow- 
ing Enterprises 
Employment Tests in Industry and 
Business 
Forces Influencing Investment in 
Business Enterprise after the 
Transition Period ........ 
How we Live 
How to Speed up Settlement of 
your Terminated War Contract 
International Financial Co-oper- 
Nazi War Finance and Banking 
New York Small Loans Law, An- 
Oliphant’s Earning Power of Rail- 
Postwar Fiscal Requirements; 
Federal State and Local ...... 
Postwar Monetary Standards .. 
Postwar National Income ...... 
Preferences and Discriminations 
in International Trade ........ 
Problems of Reemployment and 
Retraining of Manpower Dur- 
ing the Transition from War to 
Proceedings of the Institute of 
Salesmen’s Mispronunciations .. 
State Taxation of Metallic De- 
posits 
The Country Bank’s Portfolio of 
United States Government Se- 
curities 
The Bogey of Economic Maturity 
The Economics of Demobiliza- 
The Federal Reserve System in 
The Manipulation of our Federal 
Reserve Bank Notes ........... 
The Par Clearance Controversy.. 
The Pattern of Corporate Finan- 


Wartime Measures for Saving 
Manpower (in banking) ...... 
Toward Stability of World Eco- 
nomy 
The Use of Banking Enterprises 
in the Financing of Public Edu- 
Full Employment and the Na- 
The Rhode Island Plan ......... 
Effect of Federal Taxes on Grow- 
ing Enterprises .............. 
Debtor and Creditor Countries.. 
Women in Banking ............. 
Bank Liquidity and the War ... 
The Incidence of Excess Profits 
Bilateralism and the Future of 
International Trade .......... 
Consumer Installment Loans .... 
Radio Advertising for Retailers.. 
Directors and their Functions ... 
Big Business in a Democracy .... 
The South American Handbook.. 
Should Price Control be Re- 
A Tax Program for a Solvent 
America 
International Trade, Foreign In- 
vestment and Domestic Em- 
‘ployment Including Bretton 
Wocds Proposals 
Investment Companies .......... 
Lake Ontario 


BRANCH BANKING 


§215. Bank as separate entity. 


A ibranch bank, for most purposes 
is not regarded as a separate institu- 
tion but the relationship between the 
parent bank and its branch is that of 
principal and agent. Vanciel v. Kumle, 
Cal., 153 Pac. Rep. (2d) 785. 62 B, L. 
J. 260, 

Where a bank has knowledge for 
more than a year that payments of 
royalties which were to be made to it, 
under assignment of a lease by lessors 
for a loan, were being made by the 
lessees to the lessors instead of to the 
bank, it is held that the bank’s passiv- 
ity under such circumstances is tanta- 
mount to assent approval of the acts 
of its branch bank manager, its agent, 
‘iin permitting payments directly to the 
lessors. The bank under such circum- 
stances cannot recover the payments 
thus tacitly approved, from the lessees. 
Vanciel v. Kumle, Cal., 160 Pac. Rep. 
(2d) 802. 62 B. L. J. 785. 

A bank having its principal office in 
the City of Buffalo is precluded by pro- 
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visions of Sec. 105 of the New York 
Banking Law from maintaining a 
branch office for the transaction of any 
part of its usual business of banking 
at any place of banking other than at 
its principal office in Buffalo, except 
that it may open and occupy in such 
city one or more branch offices. The 
superintendent of banks cannot under 
the provision of said section 105 of the 
Banking Law authorize a bank to open 
and occupy a branch office in another 
city other than where it’s principal 
office is located. Manufacturers & 
Traders Trust Co., v. Bell, 57 N. Y. 
Supp. (2d) 374. 62 B. L. J. 986. 


CERTIFICATES OF DEPOSIT 


§230. Demand for payment. 


Where a certificate of deposit is 
issued by a bank for a sum deposited 
by the depositor which is payable to 
depositor or co-payee or survivor on 
return of certificate duly indorsed, and 
the certificate of deposit is retained by 
depositor’s agent throughout depositor’s 
lifetime, and the cc-payee is not a party 
to contract and is unaware of the na- 
ture of the deposit, it is held that the 
co-payee cannot claim deposit on 
theory that the certificate constitutes 
a contract between the bank and de- 
ceased depcsitor for the benefit of the 
co-payee in the absence of delivery 
of certificate to co-payee during de- 
positor’s lifetime. The co-payee does 
not acquire title to the certificate upon 
the death of the depositor. Clark v. 
Young, Ala., 21 So. Rep. (2d) 331. 62 
B. J. 876, 


CERTIFIED CHECKS 


§249, Effect of certification. 


Where a check is certified by a bank 
at the request of a depositor-drawer, 
it creates and constitutes a debt evi- 
denced by a negotiable instrument and 
the obligation of the certifying bank 
is upon the instrument; and such debt 
ean only be validly attached by the 
service of a certified copy of the war- 
rant upon the holder of the instrument 
itself. Feingold v. Ornoff, 57 N. Y. 
Supp. (2d) 68. 62 B. L. J. 859. 


CHECKS 
§283. Revocation of 
death. 


Maker drew a check prior to his 
death to order of payee, which accord- 


check—drawer’s 


ing to indorsements thereon was 
promptly deposited for collection to 
the account of payee. The check was 
returned to payee by the bank with a 
memorandum giving the death of the 
maker as the reason for its return. It 
was held that the payee could not es- 
tablish her claim against maker’s 
estate on the basis of the check itself, 
since the check constituted only a re- 
vocable authorization for the payment 
of money and the death of the maker 
revoked the authority of the payee as 
agent. In re Pierce’s Will, 56 N. Y. 
Supp. 778. 62 B. L. J. 979. 


§285. Revocation of check—check pay- 
able after drawer’s death. 


Where decedent in his lifetime exe- 
cutes and delivers to a hospital a check 
with intention that hospital shall have, 
as a gift, the sum represented thereby 
upon presenting check to the bank, 
but the check is not cashed prior to 
the death of decedent, it is held that 
the death of the decedent revokes the 
check. St. Francis Hospital v. Central 
Trust Co., Kans., 155 Pac. Rep. (2d) 
445. 62 B. L. J. 501. 


Where a check is not presented to 
drawee bank and accepted or paid until 
after drawer’s death it is held that 
such presentment does not operate as 
an assignment to payee of any part 
of the funds to drawer’s credit in the 
drawee bank. The check is ineffectual 
as a gift to payee as it is revoked by 
the death of the drawer. Bridewell v. 
Clay, Texas, 185 S. W. Rep. (2d) 170. 
62 B. L. J. 516. 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 


In action to recover amount paid 
for drafts issued and delivered by bank 
to a person and subsequently indorsed 
by him and delivered back to bank, 
where the bank’s receipt therefor re- 
cites that drafts are subject to final 
payment, it is held that such recital 
standing alone is not conclusive on 
issue whether bank purchased drafts 
or took them for collection, in view of 
evidence which warranted inference 
that teller cf bank had _ ostensible 
authority to bind bank by parol sale 
of drafts. Chin Share Wing v. Cali- 
fornia Bank, Cal., 153 Pac. Rep. (2d) 
418. 62 B. L. J. 120. 


The failure of a collecting bank 
promptly to inform the forwarding bank 
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of the status of collection items can 
be found to be a breach of duty on the 
part of the collecting bank. Growers’ 
Marketing Service, Inc., v. Webster & 
Atlas National Bank of Boston, Mass., 
62 N. E. Rep. (2d) 225. 62 B. L. J. 765. 


§327. Failure of bank connected with 
collection transaction; rights of 
parties, 


The date when a ‘bank ceases the 
regular transaction of its business, as 
where it is forced to go upon a drastic 
restriction of withdrawal basis by the 
state thus ceasing to be a going bank, 
and no longer performs its functions 
as a bank, is determinative of the time 
when the relationship of principal and 
agent between a bank acting as col- 
lector of a draft and the owner of the 
draft terminates. Crites v. Fulton, 
Ohio, 58 N. E. Rep. (2d) 487. 62. B. L. 
J. 234. 


CONSTITUTIONAL LAW 


§356. Commodity Exchange Act con- 
stitutional. 


The business of providing facilities 
for the cashing of checks, drafts, money 
orders and all other evidences of money 
are within the police power of the state, 
and statutory provisions regulating 
the same are held to be constitutional. 
McDougall v. Lueder, Ill., 58 N. E. Rep. 
(2d) 899. 62 B. L. J. 401. 


DEPOSITS 


§390. Relation between bank and de- 
positor. 


The placing of money in a night 
depository of a bank by a depositor 
constitutes a tender to the bank for 
the purpose of a general deposit, but 
some unequivocal act by the bank is: 
thereafter necessary to make it a gen- 
eral deposit and create the status of 
debtor and creditor. When money is 
placed in such a depository by a deposi- 
tor and the bank never finds the money, 
it is held that the relationship between 
the depositor and the bank at the time 
of the loss is one of bailment for mu- 
tual benefit, which imposes the duty 
on the bank as bailee to exercise or- 
dinary diligence and care. Bernstein 
v. Northwestern National Bank in 
Philadelphia, Pa., 41 Atl. Rep. 440. 62 
B. L, J. 471. 
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§404. General deposits. 


A bank in receipt of a Government 
check pursuant to a power of attorney 
executed by contractor to send check 
for monthly estimate on construction 
job to bank, with which contractor had 
agreement as a general depositor, has 
the right to apply part of the proceeds 
to indebtedness of contractor, despite 
notice of surety for contractor to bank 
that it claimed amounts due contractor 
on project because of assignment in 
application for bonds of suretyship. 
However the bank is liable to the 
surety for that part of the proceeds 
of the government check which is left 
after the bank pays itself the notes 
representing the money it advances 
to contractor to pay labor claims. 
Trinity Universal Ins. Co. v. First 
State Bank, Texas, 183 S. W. Rep. (2d) 
422, 62 B. L. J. 101. 


Where the depositor of cash con- 
sents to commingling it with other 
funds of the depositee, the relationship 
resulting from the transaction is not 
that of trustee and beneficiary even 
though the deposit is for the latter’s 
benefit, but that of debtor and credi- 
tor. Bank of Fosston v. Sig Ellingson 
and Co., Minn., 16 N. W. Rep. (2d) 319. 
62 B. L. J. 123. 


§405. Special deposits. 


Where a bank is made a joint deposi- 
tory by order of court stipulating that 
securities were to remain on deposit in 
the bank at all times, and withdrawable 
only upon order of the court, it is held 
that the withdrawal and surrender of 
such securities without order of the 
court pursuant to New York Surro- 
gate’s Court Act, Sec. 106 renders both 
the bank and the co-trustee liable to 
surcharge, irrespective of the fact that 
the proceeds of securities are immedi- 
ately invested in other securities by 
the co-trustee. The reinvestment in 
other securities by the co-trustee does 
not exculpate the bank. In re Loomis’ 
estate, 54 N. Y. Supp. (2d) 409. 62 B. 
L. J. 622, 

A deposit of city waterworks exten- 
sion bonds in a bank by city treasurer 
for safekeeping and the issuance of a 
receipt therefor by the bank is held 
to create a special deposit making the 
bank and its successors gratuitous 
bailees of the bonds as against the city. 


A bank stockholder acquiring the 
bonds from the bank after maturity 
without paying any value therefor is 
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held to be in no better position than 
the bank with respect thereto, not- 
withstanding proof of his possession 
of bonds made a prima facie case of 
ownership of bonds in him. Norris v. 
Camp, 144 Fed. Rep. (2d) 1. 62 B. L. 
J. 152, 


§410. Public deposits. 


The deposit of city funds in a bank 
within the limits of said city is illegal 
and void while an officer of said city 
is either a stockholder, officer or direc- 
tor of said bank. Such deposit is pro- 
hibited by virtue of the provisions of 
the city charter and state statute. City 
of London v. First National Bank of 
Lincoln, Neb., 19 N. W. Rep. (2d) 156. 62 
B. L. J. 895. 


§416. Deposits by executors and admin- 
istrators. 


A bank is not liable for a diversion 
of funds by the executor of an estate 
merely because it has knowledge that 
the executor has deposited funds of 
the estate in his personal account. 
Under such circumstances the pre- 
sumption, that the deposits and with- 
drawals are regular and not unlawful 
acts on the part of the fiduciary, con- 
tinues and the legatee of the estate 
fails to establish that the bank parti- 
cipated in the diversion by knowingly 
assisting the executor in withdrawing 
trust funds for his personal use. Lee 
v. Corn Exchange Bank Trust Co., 52 
N. Y. Supp. (2d) 246. 62 B. L. J. 198. 


§418. Deposits by trustee in bank- 
ruptcy. 

Where referee in bankruptcy di- 
rected bank, in which bankruptcy 
trustee deposited bankrupt. estate’s 
funds, to return directly to referee can- 
celled vouchers and statements per- 
taining to funds paid out by bank on 
checks drawn to order of trustee per- 
sonally, with referee’s countersignature 
forged, it was held that such evidence 
is insufficient to establish referee’s 
special agency for trustee to examine 
said vouchers and statements relieving 
bank from liability to trustee’s surety 
for proceeds of checks subsequent to 
payment by surety of amount of sued 
checks to substituted trustee. Maryland 
Casualty Co. v. Central Trust Co., 51 
N. Y. Supp. (2d) 65. 62 B. L. J. 113. 

A bank, not authorized to act as de- 
pcsitory, accepting deposit of bank- 
ruptcy funds with notice that trustee 
in bankruptcy is prohibited by Bank- 


ruptcy Act to make such deposit, is 
held liable as a constructive trustee to 
surety company, placing bond for said 
trustee in bankruptcy, not only for the 
amount of deposit paid by said surety 
es a result of missappropriation of 
funds by trustee, but also for interest 
on said amount from the date of pay- 
ment. First National Bank in West 
Union, W. Va., v. American Surety Co. 
of New York, 148 Fed. Rep. (2d) 654. 
62 B. L. J. 992. 


§437. Deposits in two names—New 
York. 


Pursuant to provisions of Sec. 134 
of the New York Banking Law the re- 
buttable presumption of joint tenancy 
of a bank deposit in the name of de- 
positor and another person and in form 
to be paid or delivered to either or 
survivor is held merely to mean that 
on the death of the depositor prima 
facie title tc bank deposit is in survivor. 
In re Jagodzinski’s Estate, 52 N. Y. 
Supp. (2d) 341. 62 B. L. J. 427. 


Under the provisions of Banking 
Law sec. 239, subd. 3, the withdrawal 
cf money from savings bank account 
payable to either or survivor of two 
persons does not destroy joint tenancy 
if created, but it does permit the intro- 
duction of evidence that no joint ten- 
ancy was originally intended by the 
depositor. Walsh v. Keenan, N. Y., 69 
N. E. Rep. (2d) 409. 62 B. L. J. 701. 


§441. — Oklahoma. 


Determination whether owner of fund 
has made a gift inter vivos, so as to 
vest in co-depositor as donee a joint 
interest in deposit with right of sur- 
vivorship, comprehends two indispens- 
able elements, including intent of donor 
to give such interest and an act on 
doncr’s part sufficient to constitute 
symbolic delivery of interest. Munday 
v. Federal National Bank, Okla., 155 


‘Pac. Rep. (2d) 526. 62 B. L. J. 419. 


§442. —|Pennsylvania. 

Where the printed portion of the 
bank account signature card stated 
that depositors held the account as 
joint tenants, but a written notation 
appears above the printed matter as 
follows: “Pay to Dtrs only after death 
of mother,” effect must be given all 
parts of the signature card, and it is 
held that the meaning of the quoted 
words is that the mother alone can 
make withdrawals during her lifetime. 
Written notation deprives daughters of 


_ i 


any vested interest in the bank 
account until after the mother’s death, 


notwithstanding the fact that the’ 


daughters are named on signature card 
as joint owners is not violative of any 
law.” Onofrey v. Wolliver, Pa., 40 Atl. 
Rep. (2d) 35, 62 B. L. J. 325. 


§455. Survivor entitled to fund—Massa- 
chusetts. 


A change of bank deposit to joint 
account of owner and another operates 
as a present and completed gift of an 
interest in joint ownership if the owner 
intends the result, notwithstanding the 
fact that the owner retains possession 
and control of deposit during his life- 
time and the book of deposit is never 
delivered to the other. Kittredge v. 
Manning, Mass., 54 N. E. Rep. (2d) 
261. 62 B. L. J. 482. 


§458. —New Jersey. 


Where a bank account stood in the 
name of mother and daughter, K. and 
R., “Either or the survivor to draw” 
and no evidence was shown proving the 
ownership or source of the money in 
the account, and where the form of 
the account was practically the only 
evidence of the interest of the parties 
therein, it was held that the surviving 
daughter was entitled to fund. Hud- 
son City Savings Bank v. Havemeyer, 
N. J., 48 Atl. Rep. (2d) 834. 62 B. L. J. 
890. 


§459. — New York. 

Under New York Banking Law, Sec. 
239, subdivision 3, a savings bank ac- 
count in the names of husband and 
wife, “either or survivor to draw,” is 
held to be the sole property of the 
surviving wife, in absence of evidence 
that a declaration was made at bank 
where account was opened. The words 
“or” and “and” connecting names of 
two persons for bank deposit are syn- 
onymous in meaning. In re Peters, 50 
N. Y. Supp. (2d) 573. 62 B. L. J. 63. 


Oregon. 


A written agreement with a savings 
bank signed by both depositors pro- 
viding that moneys deposited to credit 
of account and dividends thereon shall 
be payable to either depositor or to 
survivor is ambiguous, and if owner- 
ship of account is questioned extrinsic 
evidence is admissable to determine 
ownership. Holbrook v, Hendricks’ Es- 
tate, Oreg., 152 Pac. Rep. (2d) 573. 62 
B. L. J. 64. 
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§461. — Pennsylvania. 


Where one opens a savings account 
in his own name and thereafter causes 
it to be changed to his name “Or” that 
of his wife, the change creates an es- 
tate by the entirety with right of sur- 
vivorship. A change of said account 
by the husband subsequent to commit- 
ment of his wife to an insane hospital, 
simply by leaving her name stricken 
from the records and deposit books 
does not alter the estate by entirety. 
In re Gallagher’s Estate, Pa., 43 Atl. 
Rep. (2d) 132. 62 B, L. J. 763. 


§465. Unclaimed deposits. 


A state statute providing for the 
escheat (reversion of property to state 
upon failure of heirs) to the state of 
bank deposits which have not been 
dealt with for a period of 20 years 
either by additions thereto or with- 
drawals therefrom, and have been aban- 
doned by the persons who have left 
said funds on deposit, is valid and 
constitutional, and it rightfully includes 
national banks. The procedural steps 
required by the act for its enforce- 
ment constitute due process and the 
six year statute of limitations is not 
available to the depository bank as to 
any banking credits involved in the 
present litigation wherein a declara- 
tory judgment is sought to determine 
the validity of the act authorizing es- 
cheat to the state of abandoned bank 
deposits. State v. Northwestern Na- 
tional Bank of Minneapolis, Minn., 18 
N. W. Rep. (2d) 569. 62 B. L. J. 862. 


§469. Payment to wrong person. 

The rule incorporated in a passbook 
that bank is not liable for withdrawals 
made by a person presenting bank 
book is valid, but the bank must exer- 
cise reasonable care in making payment 
to a person other than depositor and 
it is liable for failure to exercise such 
requisite care. Weigel v. First Nat- 
ional Bank, La., 20 So. Rep. (2d) 21. 
62 B. L. J. 245. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


State statute of limitations inapplicable 
to F. D. I. C. 

Under SDC 6.0610, 6.0611, a claim of 
the Federal Deposit Insurance Corpor- 
ation filed in bank liquidation proceed- 
ings, for,interest-on aggregate amount 
of its payments to depositors from date 


am 
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of suspension of the bank, was not a 
claim governed by state statutes re- 
quiring a creditor to institute an action 
on his rejected claim in bank liquid- 
ation proceedings within three months 
after completed service of the notice 
of rejection. 

Under SDC 6.0627, and under Fed- 
eral Deposit Insurance Corporation 
Act, Sec. 8 (1) (7), 12 U. S. C. A. Sec. 
264 (1) (7), the F. D. L. C. upon making 
payment to the depositors of the sus- 
pended bank was subrogated to what- 
ever right each respective depositor 
possessed against the bank under state 
laws. In re Liquidation of Badger 
State Bank, S. D., 15 N. W. Rep. (2d) 
744. 62 B. L, J. 28, 


FEDERAL RESERVE REGULATIONS 


Membership prerequisite. 

In action to enjoin the enforcement 
of condition of membership required 
by Board of Governors of Federal Re- 
serve System as a prerequisite to 
granting plaintiff right to become a 
member bank of Federal Reserve Sys- 
tem, the Board is an indispensable 
party and the action can not be main- 
tained against federal reserve agent 
in absence of the board, under provi- 
sions of Federal Reserve Act, secs. 4, 
16, 18, 12 U. S. C. A., secs., 305, 411- 
416, 445; 12 U. S. C. A., sec, 417. The 
Board of Governors is the only body 
vested with authority to admit and 
expel member banks and the reserve 
bank is a subaltern without authority 
(Federal Reserve Act, sec. 9 as amend- 
ed, 12 U. S. C. A., secs. 321, 327, 328.) 
People’s Bank v. Federal Reserve 
Bank of San Francisco, 58 Fed. Supp. 
25. 62 B. L. J. 383. 


FORGED PAPER 


§660. Liability of drawee bank to 
drawer where check paid on 
forged indorsement. 


Where at the time payment is made 
by the bank on the forged endorse- 
ment of a check there are no other 
checks outstanding and the fact that 
the drawer fails to report the forgery 
until several months thereafter in no 
way contributes to unauthorized pay- 
ment of the check by the drawee bank, 
and the drawer has no notice prior to 
payment of check that its endorsement 
might be forged, it is held that the 
drawer cannot be deniéd recovery from 


the drawee bank making such pay- 
ment, on theory that drawer’s negli- 
‘gence is proximate cause of the loss. 
Segal v. National City Bank of New 
York, 52 N. Y. Supp. (2d) 727. 62 B. L. 
J. 285. 


§581. — Collecting bank held liable. 

Collecting banks endorsing checks 
with a guarantee of all prior endorse- 
ments are liable to drawee banks for 
loss sustained by reason of payment 
of checks bearing forged endorsements 
of payees, where checks are issued by 
drawer on fraudulent requisition of 
employee of drawer. to fictitious per- 
sons and drawer has no knowledge 
that payees are fictitious. Such checks 
do not constitute bearer paper. Repub- 
lic National Bank of Dallas v. Mary- 
land Casualty Company, Texas, 184 
S. W. Rep. (2d) 496. 62 B. L. J. 292. 


§583. — Collecting bank held not liable. 

Where a drawee bank, upon in- 
quiry of a collecting bank concerning 
a check deposited with it, notifies the 
collecting bank that the check has 
been paid, and the collecting bank 
acting upon said information pays the 
proceeds of the check to its depositor, 
it is held that neither the drawee 
bank or its assignee is entitled to re- 
cover money paid under mistake of 
fact, notwithstanding the fact that 
collecting bank had indorsed check 
“Previous Endorsements Guaranteed,” 
as said endorsement made in the 
course of banking transactions is 
merely the passport of the check 
through regular banking channels and 
is so understood by the banking busi- 
ness. Aetna Casualty & Surety Co. v. 
Corpus Christi National Bank, Texas, 
186 S. W. Rep. (2d) 840. 62 B. L. J. 
558. 


FRAUD 


§598. Instrument obtained by fraud. 


The defense of laches is not valid 
against a claim when the government 
is acting in its sovereign capacity. 
The failure of the government to 
ascertain that the widow of a war 
veteran was the common law wife of 
another during a period of more than 


, eleven years, during which time the 


widow was receiving pension pay- 
ments as unremarried widow of the 
veteran does not constitute laches 
which would bar the government’s 
right to reeover the money so paid, as 
against a federal savings and loan 
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which cashed the checks’ with full 
knowledge that widow had remarried 
and was not entitled to the checks. 
United States v. Michaelson, 58 Fed 
Supp. 796. 62 B. L. J. 393. 


- Where a trust company is retained 
as loan correspondent for an insur- 
ance company, and in said capacity the 
trust company secures applications for 
loans in name of property owner which 
is submitted to the insurance company 
together with a description of the pro- 
perty and an appraisal, the insurance 
company reserving exclusive right to 
determine what mortgages it will pur- 
chase, it is held that any duty of the 
trust company to furnish information 
not asked for will extend only to such 
information as it ‘has reason to believe 
that the insurance company will deem 
to be material. The insurance com- 
pany, being cognizant of all the cir- 
cumstances and facts surrounding the 
mortgage loans, subsequent losses in- 
volving assumption of taxes on mort- 
gaged. property do not constitute a 
cause of action against the trust com- 
pany for fraudulent concealment or 
breach of duty. Metropolitan Life In- 
surance Company v. Union Trust Co. 
of Rochester, 51 N. Y. Supp. (2d) 318. 
62. B. L. J. 107. 


GIFTS 


§600. Delivery is essential to the valid- 
ity of a gift. 

Donor delivered savings bankbook to 
his agent when he was taken to hos- 
pital, with directions that if anything 
happened to donor, he wanted his 
nephew to have the passbook. It was 
held that this instruction constituted 
sufficient delivery to effect a valid 
“gift causa mortis” of the account 
where the agent handed the envelope 
containing the passbook to donee prior 
to donor’s death. In re Cardwell’s 


Estate, 52 N. Y. Supp. 69. 62 B. L. J. 
430. 


§605. Gifts of securities. 


Delivery to donee of shares of stock 
is essential to establish a valid gift. 
Delivery to agent of donor with in- 
structions to obtain new certificates 
and fact that donor expresses inten- 
tion to give donee part of stock held 
insufficient to constitute delivery to 
donee. In re Wallach’s Estate, 57 N. Y. 
Supp. (2d) 354. 62 B. L. J. 977. 
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§607. Transactions held valid as gifts 
of deposits. _ 
(Postal savings certificates may be 
the subject of a valid gift inter-vivos, 
and the transaction is completed by 
the voluntary transfer of possession, 
even though they are non-negotiable 
and non-transferable. In re Vanicek’s 
Estate, Neb. 17 N. W. Rep. (2d) 477. 
62 B. L. J. 621. 


§608, Contents of safe deposit box. 


A provision of. signature card for 
rental of safe deposit box, signed by 
husband and wife so that husband 
could have access to safe deposit box, 
stating that the survivor shall be the 
sole renter of box with exclusive right 
of access thereto and possession of the 
contents thereof, is held not to create a 
joint tenancy as to contents of the 
box. In re ‘Dean’s Estate, Cal., 155 
Pac. Rep, (2d) 901. 62 B. L. J. 806. 


The deposit of money in a safe de- 
posit box, located in a bank and rented 
by the depositor, does not create a 
debtor-creditor relation between the 
bank and depositor, and does not di- 
vest the depositor of title and control 
of money, notwithstanding that key 
to such box is left with the bank. In 
re Copeland’s Estate, Ohio, 58 N. E. 
Rep. (2d) 64, 62 B. L. J. 141. 


GUARANTY 


§620. Release of guarantor. 


- The negligence of a drawer-drawee 
in failing to discover fraud prior to a 
guaranty of the genuineness of prior 
endorsements does not absolve the 
guarantor from liability in cases 
where the prior endorsements have 
been forged. National Metropoli- 
tan Bank v. United States,:65 Sup. 
Ct. Rep. 354. 62 B. L. J. 303. - 


HOLDERS IN DUE COURSE 


§628. Payee as holder in due course. 


The transferee of a payee cannot in 
its own right be. a holder in due 
course. of a cognovit (confession of 
judgment) note transferred where the 
transferee takes the note after it is 
overdue, and the note contains a. 
recital that all interest therein is. 
thereby . assigned without. recourse by 
the payee, United States v. Hill, 57. 
Fed. Supp. 934. 62 B. L. J. 317. 
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§629. —Where payee not a holder in 
due course. - 
A payee reacquiring a draft after 
it has been dishonored on repayment 
to the bank of the money it originally 
paid out on the draft is not a holder 
in due course. Sperandeo v. Aetna 
Casualty & Surety Co., Conn., 40 
Atl. Rep. (2d) 280. 62 B. L. J. 308. 


§630. Holder must take without notice 
of defect. 
Information concerning the alleged 
fraud surrounding the execution of 
the note was obtained by the presi- 
dent of the plaintiff bank at a time 
when the note in question was still 
unindorsed. It was held that plaintiff 
was not a holder in due course under 
the circumstances and had notice of 
the infirmity of the instrument, Ten- 
nessee Valley Bank v. Williams, Ala., 

2) So. Rep. 686. 62 B. L. J. 579. 

Where a purchaser of negotiable in- 
struments (U. S. Treasury Notes) is 
aware of the circumstances surround- 
ing the source of said negotiable in- 
struments, and depite such surround- 
ing circumstances fails to make an 
inquiry which would disclose defects 
in the instruments, it is held that 
such failure to make inquiry con- 
stitutes wilful evasion of knowledge 
of facts and is evidence of bad faith 
disqualifying the purchaser from be- 
coming a holder in due course of 
said instruments. The purchaser un- 
der such circumstances is chargeable 
with knowledge of all facts which 
an inquiry would have _ disclosed. 
Stiller v. Rogers, Cal., 159 Pac. Rep. 
(2d) 457. 62 B. L. J. 908. 


§631. —Where holder is not charged 
with notice, 

Where bank made loan represented 
by a note to defendant in order to 
discharge defendant’s obligations to 
contractor -under roofing contract on 
defendant’s representation that work 
had been satisfactorily completed, it 
was held that bank was entitled to 
recover on the note irrespective of 
terms of contract or subsequent leak- 
ing of roof. Tarrytown National 
Bank & Trust Co. v. Nerealty Co. 
Inc., 51 N. Y. Supp. (2d) 157. 62 B. L. J. 
151. 

A memorandum on a check describ- 
ing the payment intended by the check 
does not act as a notice to any one 
cashing said check of any facts which 
he is ‘bound to investigate. Bost v. 


Block, Okla., 156 Pac. Rep. (2d) 611. 
62 B. L. J. 499. 

A check complete on its face and 
duly signed by the treasurer of the 
corporation issuing it was allegedly 
stolen from the corporate drawer. Sub- 
sequently the holder of the check, 
qualifying as a holder in due course, 
brought suit against the corporate 
drawer for the amount of the check. 
It was held that the holder was entitled 
to enforce collection of the check, ir- 
respective of its alleged theft. The 
instrument being complete, valid de- 
livery to the payee is conclusively pre- 
sumed. Perlmutter-v. R. & K. Leather 
Goods Co. Inc., 54 N. Y. Supp. (2d) 539. 
62 B. L. J. 719. 


§632. —Purchaser held put on notice. 

The negotiability of a note in form 
negotiable is mot destroyed by the 
fact that upon assignment the note is 
attached to a conditional sales con- 
tract by perforation. First & Lumber- 
men’s National Bank of Chippewa 
Falls v. Buchholz, Minn., 18 N. W. Rep. 
(2d) 771. 62 B. L. J. 714. 


§648. Holder must take for value— 
amount paid. 

‘Possession of notes indorsed in blank 
is strong evidence of title, and a pur- 
chaser is not required, in order that 
he be considered an innocent purchaser, 
that he go behind such evidence to 
investigate the title, in the absence of 
some fact or circumstance to excite 
suspicion and put him on inquiry. But 
the purchaser may be an innocent pur- 
chaser and yet not acquire title against 
the true owners. Moore v. John Dow- 
ling Realty Co., Mo., 186 S. W. Rep. 
(2d) 519. 62 B. L. J. 693. 


§649. Effect of indorsement. 

In action on a note by indorsee of 
payee as a holder in due course, the 
indorsee must prove an indorsement 
to it of the note before payee bank 
became insolvent, which means an 
indorsement completed by delivery. 
First National Bank of Birmingham v. 
Searcy, Ala., 19 So. Rep. (2d) 559. 62 
B. L. J. 57. 


§660. Burden of proof. 

Where a note is given partly as 
compensation for services and partly 
as a gift and there is no evidence to 
show what part thereof is a gift, the 
holder, bringing suit against the 
maker’s estate on the maker’s note, is 
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entitled to recover the face value of 


the note. The burden is upon the 
executor of the maker’s estate to show, 
to what extent the note is without 
consideration. In re Hore’s Estate, 
Minn., 19 N. W. (2d) 783. 62 B. L. J. 
970. 


INDORSEMENTS 


§674. Form of indorsement. 


A note indorsed in blank payable 
to bearer, and transferred in the or- 
dinary and usual way that notes are 
transferred to purchasers or to agents 
with unrestricted authority, clothes the 
person holding it with all the evidence 
of ownership. Knickmeier v. Fleer, 
Mo., 185 S. W. Rep. (2d) 57. 62 B. L. 
J. 788. 


§683. Capacity in which party signing 
is liable—guarantor, 

Where one signs a negotiable promis- 
sory note on the face thereof gratui- 
tously and for the accommodation of 
the principal debtor with the qualifica- 
tion “Sec.” after his signature and the 
record discloses that the payee-holder 
of the note, at the time of its execu- 
tion and delivery understood that the 
qualifying abbreviation meant “Secur- 
ity,” the party thus signing is held 
not to be an accommodation maker 
within the meaning of the Negotiable 
Instruments Act, but a _ gratuitous 
surety and as such is entitled to the 
protection afforded under the general 
law of principal and surety. Evidence 
is admissible to prove the relationship 
between the parties to the contract 
and the creditor’s knowledge that the 
alleged surety was in fact a surety. 
Koblegard Co. v. Maxwell, W. Va., 
34 S. E. Rep. (2d) 116. 62 B. L. J. 796. 


Where a person places his name 
on the back of a confession of judg- 
ment (cognovit) not directly under 
printed provisions on said note stating 
that undersigned indorsers. guaranteed 
payment of note and waived present- 
ment, protest and notice of protest of 
non-payment of note, it is held that 
such person becomes an indorser and 
guarantor on the note, and does not 
have the status of a surety thereon 
within the meaning of the term surety 
in the statutes. Galloway v. Barnes- 
ville Loan, Inc., Ohio, 57 N. E. Rep. 
(24) 337. 62 B. L, J. 43. 

The defendant, before delivery to 
payees of note given to secure pay- 
ment of maker’s existing indebtedness 


as a condition to extension of further 
credit, signed undertaking on back of 
said note guaranteeing payment to 
named bank or bearer and confessing 
judgment with same right to collect 
from defendant,as holder would have 
against the maker. It was held that 
the defendant was liable as surety 
both before the note was discounted 
at designated bank and after it was 
reassigned to payee, inasmuch as the 
undertaking was not a special contract 
of suretyship running solely to desig- 
nated bank. Billings v. Roth, Pa., 40 
Atl. Rep. (2d) 910. 62 B. L. J. 436. 


§684. —Maker. 


Where a bank as creditor purchases 
assets of bankrupt store and a director 
of the bank supervises the store and 
the bank advances money to pay for 
store merchandise evidenced by a note 
signed by store manager as a com- 
pany, “pr” (by) name of director which 
‘note was carried on bank’s books as 
“Notes Receivable” and sold to plain- 
tiffs upon insolvency of the bank, it 
is held that the signature on the note 
is that of bank and the director is not 
the maker of the note. Pokrandt v. 
Sletten, Wisc., 16 N. W. Rep. (2d) 304. 
62 B. L. J. 50. 


§689. Order of liability of indorsers. 


In an action by holder of note against 
three of five indorsers of note, where 
it appears that there is no prima facie 
joint liability of the indorsers and 
where the other indorsers are not 
joined in the action by the holder of 
the note, and where no proof of any 
presentment or notice of dishonor of 
the note or non-payment of maker of 
note is presented, it is held that holder 
of note is not entitled to a judgment 
against the three indorsers sued ir- 
respective of affidavit of demand. 
Lambson v. Habbart, Del., 43 Atl. Rep. 
(2a) 240. 62 B. L. J. 967. 


§695. Qualified indorsements. 

The indorsement of a note by the 
receiver of a national bank by which 
title thereto is transferred to a desig- 
nated person without recourse is a 
qualified indorsement and does not 
impair the negotiability of the note. 
Odland v. Hamrick, W. Va., 32 S. E. 
Rep. (2d) 629. 62 B. L. J. 412. 


Indorsement by alien enemy. 
The fact that payee of note is an 


Italian resident, who subsequent to 
default in payment of note endorsed 
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and delivered it to the plaintiff, who 
is an American resident and national, 
does not bar the plaintiff from obtain- 
ing a summary judgment in an action 
against the defendant maker, because 
of the provisions of “Trading with the 
Enemy Act,” 50 U. S. C. A., Appendix, 
sec. 1 et seq. Defendant maker’s con- 
tention that provisions of the Act 
barred plaintiff from proceeding any 
further with action until the end of 
the war with Italy, meaning the dec- 
laration of peace after a formal treaty, 
was held untenable by the court. Kots 
v. Sachs, 57 N. Y. Supp. (2d) 623. 62 
B. L. J. 966. 
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LETTERS OF CREDIT 


§766. Letters of credit. 


Where the holder of drafts drawn 
against letters of credit issued by a 
bank, said letters calling for a full set 
of bills of lading, presents instead, in 
place of the missing part of set, a 
guarantee by a responsible New York 
bank against loss because of absence 
of missing part, in accordance with 
established custom incorporated by 
implication into the terms of letters 
of credit, it is held that the dishonor 
of draft for failure to present a full set 
of bills of lading is unauthorized and 
the holder of drafts was entitled to 
recover thereon. Dixon, Iramos & Cia 
v. Chase National Bank of City of 
New York, 144 Fed. Rep. (2d) 759. 62 
B. J. ‘2%. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-off 
Against Depositor 


§771. Lien and set-off in general. 


Under the provisions of Civil Prac- 
tice Act, sec. 61, where statute of 
limitations has run on bonds secured 
by mortgage, the right of the mortgage 
bank to set-off mortgage debt against 
mortgagor’s account in mortgagee bank 
does not survive. Pursuant to article 
2 of Sec. 61, of the Civil Practice Act 
providing that a cause of action other 
than for recovery of real property 
cannot ibe’ effectually interposed as a 
defense or counterclaim, a bank’s right 
to recover mortgage debt is barred by 
limitation, and it is immaterial whether 
a set-off is denominated as a defense 
or a counterclaim. Otto v. Lincoln 
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Savings Bank of Brooklyn, 61 N. Y. 
Supp. (2d) 561. 62 B. L. J. 204. 


Where bank is a party to an agree- 
ment of purchase of participating in- 
terest in a note providing for payment 
of proceeds to holder of note with 
subsequent pro-rata share of proceeds 
and sum on deposit by maker of note 
is offset against balance due on note 
it is held that participating purchaser 
is entitled to such offset by bank from 
depositor’s account. Smaller War 
Plants Corporation v. Silver Creek Na- 
tional Bank, 55 N. Y. Supp. (2d) 258. 
62 B. L. J. 640. 


§778. Deposit by executor or adminis- 
trator. 


Where a bank loans money to an 
executor on a note executed by him 
in his fiduciary capacity and pays to 
the executor, personally, the proceeds 
of the draft it issues for said note and 
the executor pledges passbook of 
estate, showing a deposit in excess of 
money loaned to executor, as collateral 
security for the note, without any in- 
quiry being made by the bank as to 
the necessity of the estate to borrow 
said money or the purpose of the pay- 
ment to the executor personally, it 
is held that the bank had no right to 
make a diversion of funds on deposit 
for payment of note, when the note 
was not paid by the executor. The 
bank’s action in making such a loan 
constitutes negligence and renders it 
liable for the diversion of estate funds. 
Ward v. Newburg Savings Bank, 56 
N. Y. Supp. (2d) 272. 62 B. L. J. 772. 


§785. Deposit of money belonging to 
another. 


Where notes were assigned after 
maturity, any defense which may be 
asserted against original holders of the 
notes may likewise be interposed 
against the assignee. Croach v. United 
Mercantile Agencies, Ky., 184 S. W. 
Rep. (2d) 575. 62 B. L. J. 346. 


Set-Off Against Insolvent Bank 


§819. Bank in process of liquidation. 


Where the assets of an insolvent 
bank in receivership are more than 
sufficient to pay all debts, then the 
creditors are allowed dividends to pay 
the interest due from the debtor bank, 
but where the assets are not sufficient 
to pay the principal of all debts, in- 
terest on general claims will not be 
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computed for the period after the 
receiver takes control. In measuring 
the share of each creditor in the fund, 
interest beyond the date of suspension 
is not calculated. Jamison v. Federal 
Deposit Insurance Corp., 149 Fed. Rep. 
(2d) 199. 62 B. L. J. 682. 


MAKER 


§831. Liability of maker. 


Under Uniform Negotiable Instru- 
ments Act note signed by corporation 
and two officers over the designation 
of their offices is prima facie the obli- 
gation of corporation alone, and use 
in the promise to ‘pay of the words, “TI, 
we, or either of us,” does not establish 
personal liability of officers. Ruwisch 
v. Theis, Ill., 60 N. E. Rep. (2d) 109. 
62 B. L. J. 642, 


§832. —Joint makers. 


Where a bank draft names two per- 
sons as payees, and the drawer sub- 
sequently stops payment on said draft, 
in an action against drawer each of 
the two payees of bank draft is a 
necessary party to said action. With- 
out one of the designated payees ap- 
pearing in some capacity, the other 
payee could not have its interest in 
said draft properly determined. The 
payee refusing to co-operate with payee 
bringing action may be made a party 
defendant in a new action after dis- 
missal of original action. Trade Bank 
& Trust Co. et al v. Equitable Fire 
and Marine Ins. Co., 50 N. Y. Supp. 
(2d) 892. 62 B. L. J. 41. 


MATURITY 


§840. Construction of note with refer-. 
ence to time of maturity. 


Statute providing that holder of a 
negotiable instrument may sue thereon 
in his own name, and that payment to 
him in due course discharges the in- 
strument, does not authorize legal 
holder of installment note who has 
been paid delinquent installments by 
indorser to accelerate maturity dates 
of installments not due, and bring suit 
thereon both for amount due holder 
and for amount due indorser. Cook v. 
Service Finance Corporation, Texas, 
183 S. W. Rep. (2d) 436, 62 B. L. J. 138. 
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Real Estate Mortgages 


§891. Assignment of note secured by 
mortgage. 

Under the law of New Jersey (20 P. 
S. sec. 121, N. J. S. A. 46: 3-17) the 
words “joint tenants” without more, 
are sufficient to create a joint tenancy 
with survivorship unlike the law of 
Pennsylvania. The validity of an 
assignment of a mortgage on land is 
determined by law of situs of land, 
New Jersey, in the instant case. How- 
ell v. Kline, Pa., 41 Atl. Rep. (2d) 580. 
62 B. L. J. 575. 


NEGOTIABILITY 
§936. Stipulations in general not affect- 
ing negotiability. 


A clause in a note as follows: “If 
any installment of this note, either 


principal or interest, is not paid at 
the time and place specified herein, 
and shall remain unpaid for thirty 
days or longer, the entire amount un- 
paid on this note, shall at the option of 
the holder of this note and without 
demand or notice be due and payable 


forthwith” is held to be an optional 
and not an automatic acceleration 
clause. Payments due on note on de- 
fault containing such optional accel- 
eration clause do not become auto- 
matically accelerated, without some 
affirmative act on part of the holder 
thereof. Carmichael v. Rice, N. M., 
1&8 Pac. Rep. (2d) 290. 62 B. L.-J. 626. 


§937. Provision 
collateral, 


Where a pledgor gives collateral 
security to pledgee bank to secure sum 
represented by an individual note con- 
taining as words of the pledge “or for 
any other liability as maker or indor- 
ser” it is held that the pledgee bank 
‘can retain said collateral security for 
a joint demand note previously exe- 
cuted by the pledgor and others. McCain 


authorizing sale of 


v. Farmers National Bank, Pa., 39 Atl.» 


Rep. (2d) 590. 62 B. L. J. 47. 


§947. Instrument 
tional. 


Where draft for amount of damages 
received for motor vehicle collision is 
made out jointly to insured and fin- 
ance company and is delivered by 
insurer to finance company, who vol- 
untarily endorses a release of liability 
thereon and turns it over to insured 


must uncondi- 


ostensibly for repairs to motor vehicle, 
and insured subsequently, instead of 
using draft to pay for repairs, cashes 
draft with a third party, the finance 
company will be estopped by its con- 
duct in so far as the rights of the third 
party are involved to object to pay- 
ment thereof by the insurer. Jcrome 
v. Eastern Finance Corporation, Mass., 
58 N. E. Rep. (2d) 122. 62 B. L. J. 197. 


§950. Provision for attorney’s fees or 
cost of collection. 

A provision in a note obligating the 
maker to pay, in addition to the face 
amcunt thereof and interest, a reason- 
able sum for further legal expenses 
necessarily incurred in the collection 
of the note is held valid and must be 
given effect. In re Borden’s Will, 50 
N. Y. Supp. (2d) 715. 62 B. L. J. 55. 


§958. Provisions relating to security. 


Where maker executes a demand 
note to a bank as payee and the note 
contains a provision that certain shares 
ef stock pledged as collateral is to be 
security “for payment of any other 
obligation or liability’ such a provi- 
sion is usually regarded as applicable 
only to obligations and liabilities of a 
contractual nature. McDonald v. First 
National Bank of McKeesport, Penn., 
44 Atl. Rep. (2d) 265. 62 B. L. J. 989. 


§962. —Provisions for extension of 


time. 

An oral agreement made subsequent 
to the execution and delivery of a 
note, whereby the three original makers 
thereof, who were jointly and severally 
liable thereon, were permitted to be 
liable for only one third of the note and 
that payments thereon could be made 
at the rate of $10 per month until 
indebtedness was entirely paid, thus 
also extending the date of maturity, 
was held to be a mere matter of favor 
and indulgence on the part of the 
payee. The payee’s forbearance for a 
period, without a legal consideration, 
did not make the oral agreement en- 
forceable. Cron v. Zimmerman, Kans., 
159 Pac. Rep. (2d) 400. 62 B. L. J. 721. 


OFFICERS AND EMPLOYEES OF 
BANKS 


§1074. Personal liability of president. 


An officer of a bank is not permitted 
to make an individual profit aside from 
the salary or interest as stockholder 
by reason of transaction pertaining to 
the business of the bank; the bank 


may avoid such transaction and may 
hold the officer liable for any profits 
so made. A minority stockholder may 
vring action against said officer on 
behalf of the bank to recover the profits 
thus made by the officer. Sullivan v. 
Mountain, Mont., 160) Pac. Rep. (2d) 
477. 62 B. L. J. 778, 


§1078. —Liability for acts of president. 


A president of bank who is also its 
lawyer, and is in full charge of collec- 
tion of debt to bank, is held to have 
authority to waive bank’s right to set 
aside as fraudulent a conveyance of 
realty made by bank’s debtor to his 
wife shortly after bank files suit to 
foreclose chattel mortgages securing 
the indebtedness. Barretville Bank & 
Trust Co. v. Bolton, Tenn., 186 S. W. 
Rep, (2d) 617. 62 B. L. J. 708. 


§1089. Releasing parties liable to bank. 


An agent of a bank, the assistant 
cashier, has no right to give away the 
assets of the bank or to discharge a 
debtor without authority to do so. 
Even if one deals with the cashier of 
a bank, with respect to the discharge 
of a mortgage indebtedness evidenced 
by a note, the cashier as such has no 
power to discharge a debtor without 
payment, nor to release a_ surety. 
Fricke v. Litton, Mo., 187 S. W. saaaae 
(2a) 507. 62 B. L. J. 981. 


§1095. ‘Liability of bank for cashier’s 
act. 


A treasurer or cashier of a bank is 
only its agent and his conduct is gov- 
erned by the general law of agency, 
and a bank is held not to be answer- 
able for his conduct if he acts beyond 
his authority or in his individual ca- 
pacity. Haynes v. Lincoln Trust Co., 
Maine, 39 Atl. Rep. (2d) 657. 62 B. L. J. 
21, 


Where a cashier of a national bank 
who was also financial manager of a 
corporate depositor induces a person, to: 
borrow money from the bank on said 
person’s note for the accommodation 
of the cashier to liquidate corporate 
depositor’s overdraft which exceeds 
corporate depositor’s legal credit limit, 
under agreement between borrower and 
cashier to apply proceeds due corporate 
depositor under a government con- 
tract to liquidate note, it is held that 
the bank is chargeable with cashier’s 
knowledge and the agreement operates 
as an assignment of money due cor- 


THE BANKING LAW JOURNAL 


xv 


porate depositor for payment of bor- 
rower’s note. Sate National Bank of 
Marshall v. Tittle, Texas, 183 S. W. 
Rep. (2d) 720. 62 B. L. J. 311. 


Where a cashier of a bank who was 
also independently engaged in real 
estate business acting as agent for the 
owner of certain premises, causes an 
unlawful eviction of a tenant, and the 
cashier had received rent payments at 
the bank on behalf of the owner, and 
the evidence showed that the bank did 
not own or have any interest in the 
property, nor did -it act as agent for 
any one in connection therewith, it 
is held that under said circumstances 
tenant cannot recover against the bank 
for damages for the unlawful eviction. 
Christensen v. Frankland, Ill., 58 N. E. 
Rep. (2d) 289. 62 B, L. J. 157. 


§1118. —Liability for excessive or im- 
proper loans. 

Stockholder of bank brought action 
to recover disbursements made by di- 
rectors to determine right of directors 
to hold office. It is held that directors 
cannot be compelled to reimburse bank 
for such expenses. Miller v. McClure, 
55 N. Y. Supp. 884. 62 B. L. J. 816. 


§1125. —Liability to purchasers of 


stock relying on false reports. 

Where a bank director and officer 
asked to state the value of stock for 
purpose of sale, knows that the in- 
quirer relies upon statements made 
by said officer concerning said value, 
a fiduciary duty exists so creating an 
exception to the general rule, and im- 
pose upon such director and officer the 
duty of disclosing information pos- 
sessed by him which might affect the 
value of the stock he seeks to pur- 
chase. Fox v. Cosgriff, Ida., 159 Pac. 
Rep. (2d) 224. 62 B. L. J. 685. 


§1132. Notice to officer as notice to 
bank. 


Where president and cashier of bank 
had knowledge in their official capaci- 
ties, as members of a club, that the 
persons who belonged to that club 
would not sign a note which made 
them jointly liable and had only agreed 
to sign a note in accordance with the 
units which they held in said club, 
their knowledge will not be imputed 
to the bank since their interest is best 
served in concealing it. Bank of Moun- 
tain View v. Winebrenner, Mo., 189 S. 
W. Rep. (2d) 429. 62 B. L. J. 949. 
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§1133. False entries by national bank 
officers. 


~The words with “intent in any case 
to injure or defraud such Federal Re- 
serve Bank” as used in statute (12 U. 
S. C. A. sec. 592) penalizing wilful 
misapplication of moneys of a Federal 
Reserve Bank, are held to limit all of 
the statute that precedes it, and the 
phrase is not confined to making of 
false entries, The wilful misapplication 
of moneys of a Federal Reserve Bank 
presupposes a fraudulent intent, as 
does embezzlement. United States v. 
Matot, 146 Fed. Rep. (2d) 197. 62 B. L. 
J. 300. 


PAYEE 


§1202. Construction of instrument as 
to payee. 

The maker of a check drawn to 
order of non-paying corporate payee 
on representations of three individuals 
cannot recover from drawee bank on 
theory that check was drawn to a 
fictitious payee and presented, indorsed 
and paid to one not intended by the 
maker. Maker dealt with three indi- 
viduals whom it thought were doing 
business as corporate entity named as 
payee and the maker intended proceeds 
of check to be paid to entity consist- 
ing of the three individuals. Interna- 
tional Aircraft Trading Co. Inc., v. 
Manufacturers Trust Co., 53 N. Y. 
Supp. (2d) 201. 62 B. L. J. 439. 


PAYMENT 


§1210. —Liability of drawee. 

A bank upon which a check is drawn 
is not liable for the embezzlement of 
the proceeds by a payee who is a fidu- 
ciary, or by an agent of the payee auth- 
orized to collect the check, merely 
because the fiduciary or agent causes 
the check or its proceeds to be de- 
posited in his personal account, much 
less because he collects the check in 
cash. The act of a fiduciary in cash- 
ing said check is not such a badge of 
fraud as to impose upon the bank the 
duty to interfere to prevent an appar- 
ently intended embezzlement. Boston 
Note Brokerage Co., Inc., v. Pilgrim 
Trust Company, Mass., 63 N. E. Rep. 
(24) 118. 62 B, L. J. 665. 


§1216. Discharge of instrument. 


A bank receiver has no authority to 
compromise or settle claims of the 
bank without the approval of the court. 
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The receiver has only such authority 
as is conferred on him by statute or 
court decree. Kerr v. Schrempp, Ill, 
60 N. E. Rep. (2d) 636. 62 B. L. J. 616. 

Where note contains provision that 
it is payable. in gold coin of the United 
States, the inclusion of said provision 
does not render it void and unenforce- 
able because of statute declaring such 
provisions to be against public policy. 
The obligation is subject to discharge 
by the payment of lawful money in any 
coin or currency which was legal tender 
for payment of public or private debts. 
Anderson v. Ruberg, Idaho, 160 Pac. 
Rep. (2d) 456, 62 B. L. J. 883. 


§1225. Payment to unauthorized per- 
sons. 


Before a bank can be held liable for 
amount of checks paid out on alleged 
unauthorized endorsement of officer 
of a corporation, who misappropriated 
the proceeds of said checks, and par- 
ticularly where said corporate officer 
presents to bank a spurious resolution 
of the corporation as evidence of his 
authority to endorse corporation’s 
checks, it is held that there must be 
a showing of circumstances that would 
reasonably support the inference that 
the corporate officer was committing 
a breach of trust. Condor Corporation 
v. Cunningham, Cal., 162 Pac. Rep. (2d) 
21. 62 B. L. J. 941. 


§1265. Conflict of laws. 


Where a payee cf a note draws the 
instrument, dates it and makes it pay- 
able at the place of his own residence, 
and mails it to the maker in another 
state to sign and return, it is held that 
an intention of the parties to make it 
a contract of the state in which it is 
made payable may be inferred. The 
parties contract with reference to the 
law of the place of payment unless it 
clearly appears that they intend other- 
wise. Okey v. Bargenholt, Iowa, 19 N. 
W. Rep. (2d) 212. 62 B, L. J. 902. 


SAVINGS BANKS 


§1365. Production of pass book. 


A passbook of a savings bank is not 
negotiable and its possession does not 
constitute proof of right to withdraw 
moneys thereon; it only imports a 
liability of the bank to the depositor 
and an agreement to repay at such 
time and in such manner the depositor 
directs. Myers v. Albany Savings Bank, 
57 N. Y. Supp. (2d) 488. 62 B. L. J. 906. 


SEALS 


§1368. Notes under seal. 


Where facts show that a note signed 
by corporation, of which defendant was 
president, was under seal, but the de- 
fendant’s indorsement was not, a con- 
troversial issue arises as to whether 
the note was made for defendant’s ac- 
commodation and therefore a motion 
for summary judgment will not be 
granted. One party to a contract may 
adopt the seal of the other party to 
the contract without independently 
affixing any seal whatsoever. Euler v. 
Sutherland, 55 N. Y. Supp. (2d) 758. 
62 B. L. J. 720. 


STATUTE OF LIMITATIONS 


§1397. Action to recover payment on 
forged instrument. 

Under Section 43 of the Negotiable 
Instruments Law of New York a de- 
positor cannot recover from a bank 
that has paid checks which were prop- 
erly drawn but upon which the payees’ 
indorsement were forged, where the 
depositor does not notify the bank of 
the alleged forgeries until July 7, 1944, 
the checks being issued by depositor 
between March 18, 1941 and June 30, 
1942, a period of more than two years 
without notification to the bank, as 
required by said section. The said 
section, however, is not retroactive and 
is not applicable to forged indorse- 
ments on checks issued prior to March 
13, 1941, the effective date of said sta- 
tute. Depositor has a vested right to 
have a six year period to discover the 
forgeries as to checks prior to March 
13, 1941. Commander-Larabee Milling 
Co. v. Manufacturers and Traders 
Trust Co., 61 Fed. Supp. 341. 62 B. L. 
J. 877. 


Action against Government. 


A statute of limitations will run 
against the Government only when it 
assents upon conditions prescribed. 
The United States is not bound by a 
statute of limitations unless the Con- 
gress so provides. United States v. 
Warshaw, 61 Fed. Supp. 678. 62 B. L. 
J. 881. 


STOCK AND STOCKHOLDERS 
§1431. Right of national bank stock- 
5 holder to inspect books. 


The agent of a stockholder of a na- 
tional bank and also the stockholder 
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herself, in writing, made demand to 
inspect the stock lists of the bank and 
make copies or extracts thereof. The 
bank refused inspection of its stock 
book. It was held that since the Na- 
tional Bank Act (12 U. S. C. A. sec. 
62) does not require that stockholder’s 
demand be made in person at the bank, 
the demands for inspection made in 
the instant case, were improperly re- 
fused. Schwamm v. United National 
Bank of Long Island In New York, 53 
N. Y. Supp. (2d) 677. 62 B. L. J. 528. 


§1440. Statutory liability in general of 
stockholders to creditors. 


Pursuant to provisions of 12 U. S. 
Cc. A. secs. 63, 64, 65, 67, 191, 192, a 
judgment secured by receiver of a 
national bank against stockholder in 
the enforcement of stockholders’ lia- 
bility may be sold: by receiver as an 
asset of the bank. Wagner, for Use 
of Molner v. South Chicago Savings 
Bank, 146 Fed. Rep. (2d) 686. 62 B. L. 
J. 478. 


§1458. —Stock transferred when bank 
insolvent. 


Where stockholders of a national 
bank transfer their stock within 60 
days prior to closing of bank it is held 
under 12 U. S. C. A., sec. 181, Federal 
Reserve Act, sec. 23, 12 U. S. C. A., sec. 
64, that such stockholders are liable 
for stock assessments even though the 
transfers are made in good faith. The 
stockholders are liable for stock assess- 
ments irrespective of whether the clos- 
ing of the bank is the result of volun- 
tary action or of adverse action by 
the Comptroller of the Currency or 
of the appointment of a receiver, if 
at the time the bank is insolvent. Gar- 
ber v. Crews, 65 Sup. Ct. Rep. 600. 62 
B. L, J. 572, 


§1460. Assessment of stockholders. 


Where the Supreme Court of the 
United States determined that stock- 
holders of a bank stock holding com- 
pany were liable upon an assessment 
made by the Comptroller of Currency, 
to receiver of closed bank in action 
brought by said receiver against stock- 
holders said opinion not fixng the lia- 
bility of the individual stockholders, 
and deciding nothing, either in its 
opinion or in its mandate, upon the 
matter of interest, it is held that the 
matter of fixing the individual liability 
of stockholders and the matter of in- 
terest are properly left for the consid- 
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eration of the District Court. Abell v. 
Anderson, 148 Fed. Rep. (2d) 372. 62 
B. L. J. 567. 


STOPPING PAYMENT 


§1464. —Form of notice. 


Where a bank cashier accepts oral 
notification of a depositor to stop pay- 
ment on a lost check and the cashier 
agrees to do so and thereafter makes 
a written notation to that effect on 
depositor’s bank statement and subse- 
quent thereto omits or forgets to noti- 
fy the teller of stop payment order, it 
is held that the bank is liable to its 
depositor for negligence in not carry- 
ing out stop payment order notwith- 
standing the non-compliance with sta- 
tutory requirement. Having waived the 
statutory requirements by the acts of 
its bank cashier the bank cannot there- 
after rely upon the statutory provisions 
hereinabove mentioned as a defense to 
liability for the loss sustained by the 
depositor. The depositor is entitled to 
recover the loss thus sustained from 
the bank, Stamford State Bank v. 
Miles, Texas, 186 S. W. Rep. (2d) 749. 
62 B. L. J. 611. 


SURETIES 


§1486. —Rights of surety after paying 
debt. 

Where none of embezzled funds of 
bank are traced directly into premiums 
of policies on officer’s life, nor into 
account he had with the bank, and it is 
shown that officer had, no other source 
of income initially except his salary 
from the bank and embezzled funds, 
and all premiums are paid, with one 
exception, by checks drawn upon the 
bank, it is held that assignee of the 
bank’s assets (Federal Deposit Insur- 
ance Corporation) rather than the 
beneficiary (mother of deceased bank 
officer) named in the policies is en- 
titled to the proceeds. Brown v. New 
York Life Ins. Co., 58 Fed. Supp. 252. 
62 B. L. J. 335. 


TAX DECISIONS 


Digest of current decisions pertain- 
ing to the law of taxes on trusts, es- 
tates and gifts. Vol. 62 B. L. J. 81, 
172, '266, 359, 449, 539, 589, 649, 734, 824, 
923, 1005. 
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TRANSFER WITHOUT 
INDORSEMENT 


§1556. Effect of transfer without in- 
dorsement, 


Where a demand note payable to 
order is never indorsed by the trans- 
feror and is returned to the transferor 
(the oirginal payee) under a disclaimer 
of title, and is in the payee’s possess- 
ion at the time that action is brought 
on the note it is held that the note 
does not acquire the footing of a bill 
of exchange and collection thereof is 
not barred by five year statute of 
limitations, notwithstanding that the 
note was executed more than five years 
prior to commencement of action. Bank 
of Commerce of Louisville v. Abell, Ky., 
184 S. W. Rep. (2d) 86. 62 B. L. J. 238. 


TRUST DECISIONS 


Digest of current decisions pertain- 
ing to the law of trusts, wills, estates, 
descent, distribution and corporate 
fiduciaries. Vol. 62 B. L. J. 74, 166, 
258, 350, 442, 530, 585, 645, 726, 818, 914, 
996. 


USURY 


§1565. — Transactions held not usurious. 


To constiute a usurious transaction, 
corrupt intent to take more than the 
legal rate of interest is an essential 
element. Bailey v. Inman, N. C., 31 S. 
E. Rep. (2d) 769, 62 B. L. J. 61. 


§1569. Commission, 
etc, 


An extra charge by the lender for 
purported hazards attached to borrow- 
er’s promise to repay renders the trans- 
action usurious where the pretended 
contingencies do not in substance 
change the lender’s risk or the borrow- 
er’s obligation from the usual promise 
to repay. Vee Bee Service Co. v. 
Household Finance Corporation, 61 N. 
Y. Supp. (2d) 590. 62 B. L. J. 209. 


bonus, expenses, 


WILLS 


§1609. Legacies. 

A person who takes any beneficial 
interest under a will is held thereby 
to confirm and ratify every other part 
of the will. Thurlow v. Thurlow, 
Mass., 56 N. E. Rep. (2d) 903. 62 
B. L. J. 147. 
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